sanction must be proportionate to the seriousness of the sanctioned act, which is discussed in more detail below, picks up the point of view of values. I wish to discuss the aim of punishment from two intertwined angles, namely the level of European Union criminal law and the level of domestic criminal law. EU criminal law is, of course, a rather special case since it does not concern criminal law directly, but rather organises 5 Kaarlo Tuori, 'Ultima Ratio as a Constitutional Principle'. Onati Socio-Legal Series (Online), 2013, 3 (1), 6, 18. the way criminal law is used at the national level. It inter alia sets the minimum requirements in some cases in this respect.
In the following section, we will first look at the understanding of what punishments are expected to deliver, that is, what requirements arise from the level of EU law. We see a trend toward a more mature criminal policy view at this level. The highly interesting thing is how this European level interacts with the level of the national legal orders. Bridges between these orders should be built to bring about an approximation of values, not merely of laws. We have a few remarks on what potential we have to build further on that, once we open up our perspective a bit.
'Effective, Dissuasive and Proportionate'
Even before the EU enjoyed formal competence in matters criminal, EU law repeatedly included the poorly-defined notion that penalties applied for infringements of EU law on the national level must be 'effective, dissuasive and proportionate'. The term 'penalty' includes administrative and other sanctions: the Member States are required to enforce Union law but are broadly free to choose the means by which they do this. In its case-law, the Court of Justice of the European Union ('CJEU') has interpreted the phrase 'effective, dissuasive and proportionate'. This formulation is also used more narrowly in the EU criminal law context strictu sensu, since the same standard formulation has been included in the Framework Decisions and later Directives requiring Member State to criminalise certain activities in their domestic legislation.
Often EU Framework Decisions and Directives also require that the penalty scales provided for in the national legal orders need to allow for extradition or surrender of the suspected person.
In most jurisdictions this requires that the penalty scale provides for a sentence of imprisonment.
Article 5 of the Directive on the counterfeiting of the Euro 6 , to give just one example, states that for certain offences, the offences shall be punishable by a maximum sanction which 6 provides for imprisonment. For some offences, that maximum must be at least eight years' imprisonment.
The secret formula itself has, however, never really been formally defined. It originates in the case law of the CJEU. Already in the famous Greek Maize case 7 we find the formula being used:
"… whilst the choice of penalties remains within their discretion, they must ensure in particular that infringements of Community law are penalized under conditions, both procedural and substantive, which are analogous to those applicable to infringements of national law of a similar nature and importance and which, in any event, make the penalty effective, proportionate and dissuasive."
In the case law of the CJEU the contents of this formula have been further elaborated and specified. We may only refer here to a few cases as examples. The Texdata Software Case C-418/11 8 approached the issue from both sides the penalties must be punitive enough, but not too punitive. It becomes also clear that the Court only gives guidance on how to interpret the formula, but the final interpretation and application is for the national authority applying the law. In the Case LCL La Crédit Lyonnais 9 the Court went on to determine the contents of the formula in the general area of sanctioning the EU law infringements on the national level and developed a test for assessing the dissuasiveness of the measure.
In any event, we find a much more reduced use of the formula of "dissuasive effective and proportionate sanctions" in the context of EU criminal law strictu sensu. It seems that this arises from the fact that the harmonisation model adopted for cooperation in legal matters is generally minimum harmonisation only, meaning that the Member States have discretion when implementing the Framework Decisions and Directives. Today, the obligations have been set in a rather detailed manner which in turn decreases the independent role of the formula.
It deserves to be mentioned that for the Court criminal penalties seem to be generally more dissuasive than other penalties due to the particular nature of criminal sanctioning. This can be seen in the famous ruling annulling the Council Framework decision on the protection of the environment on the grounds that it had been adopted using the wrong legal basis, because the provisions could have instead been included in a Directive made under Community environmental competence. 10 In this case it was difficult for the Council to contest the argument of the Commission since the Framework Decision was precisely meant to introduce obligations for the Member States to ensure that they provide protection of the environment through criminal law in their national legislation.
All three components of the formula are somewhat vague. Effectiveness should be taken to mean that the regulation will have an impact of the activities regulated. But it does not give any clear model about how to estimate this. Effectiveness means thus suitability of the legal and policy instruments to serve the goals set by the legislature.
Proportionality has, as is generally known, two possible interpretations. There is actproportionality which requires that the punishment should be proportionate to the gravity of the offence. The second interpretation is means-end proportionality. This second interpretation of proportionality would obviously be close to the effectiveness test. In criminal law, actproportionality is particularly significant, since it reveals the penal value of the act in question.
It is rather obvious that sentences that are both effective and proportionate may help with the internalisation of those values and also give reasons for potential perpetrators not to engage in the forbidden conduct. Proportionality and effectiveness are thus internally linked. If we look at this discussion through the lenses of a legitimacy perspective, the effectiveness in some sense always gets realized through systemic legitimacy. The criminal sanctions should be appropriate: they should not be too lenient, but nor should they be too harsh.
And, finally, we would have to define what we mean by dissuasive penalties. Michael Faure, who has studied this, takes this to be the 'Gary Becker and law and economics' part: dissuasiveness would mean that the prospect of these penalties would neutralise the incentive to commit the offence. 11 Effectiveness is also related to dissuasiveness, since obviously in order for the regulation to be effective, it must be somewhat dissuasive as seen from the point of view of the actors within the field. We might say that the two concepts take different perspectives: dissuasiveness adopts the perspective of an actor within the field, whereas effectiveness adopts a systemic point of view. In fact, proportionality also has a link with dissuasiveness: the risk of a proportionate criminal sanction provides the potential perpetrator with reasons not to commit the offence, and thus has a dissuasive effect. We see even here that there is more than one way to theorize dissuasiveness: we could look at it in a more narrow deterrence perspective, or we could adopt a broader perspective which allows for our motivations to act be influenced by issues of values. We may simply share the values informing our laws, which makes it easier for us to comply.
After having briefly dealt with the formula 'effective, dissuasive and proportionate', we could reflect on what is excluded by this definition. This question is not quite as easy as it may seem.
I would wish to explore whether should take a fresh look at how we understand general deterrence in this setting.
We have two ways of looking at this. The negative deterrence point of view highlights the fact that the threat of punishment operates as a reason not to commit the offence. This line of thought can be followed all the way to P.J.A Feuerbach, who developed his famous theory that psychological coercion 12 was necessary in order to safeguard freedom in a society given the temptation to violate the rights of others. The threat of punishment was needed to counteract this temptation. Thus, the fear of punishment was to be kept alive by enforcing the commands of law when breached by individuals.
There is a long line of theorizing about this mechanism of fear of sanctions motivating people not to breach legal obligations. According to law and economics theories, human behavior can be looked at as rational. Human beings (as well as legal persons) are selfish and would choose to act wrongfully, unless a threat of punishment had been introduced to counterbalance the short-term benefits that could be gained by breaching legal obligations. Gary Becker (above) introduced micro-economic thinking in this field by claiming that rational actors need to be steered by sanctioning their actions accordingly. General deterrence requires that both the risk of being caught and the severity of criminal sanction will be kept high enough since the general deterrent effect is being determined as the product of the two values. If the (perceived) risk of being caught is low, even very high punishments would not do the job, whereas if the (perceived) risk of being caught is very high, rational actors would be persuaded not to offend, even if the punishments were low.
We could now make a first observation. The formula 'effective, dissuasive and proportionate' must cover both aspects. We could thus say that criminal punishments not only have to be heavy enough, but also that must be applied and enforced in case of breaches. Without adequate surveillance and punishment of offenders, not only effectiveness, but also dissuasiveness will suffer. For the EU, this part of the effective implementation is much more difficult to handle.
The expectation is that the domestic legal order operates effectively and is thus able to ensure some minimum effectiveness of the investigation and prosecution of those crimes. From a deterrence point of view, we should again observe that an easy way to increase general deterrence would be to increase the risk of detection and prosecution. As previously stated, Effectiveness and dissuasiveness are thus internally linked.
Even this rather brief survey shows that EU criminal law does not see criminal law as operating using a different logic than other types of law that seek to steer human behavior. The fact that administrative category. 15 The more interesting point is this: we can observe that the more we stress bare sanctioning in how we set the sanction for breach, the more instrumentally actors themselves respond.
In What is then the hidden part which the subordination under the principle of effectiveness precludes us from seeing? AG Mazak highlights as one of the special characteristics the expressive function of the criminal law: criminal law reflects social disapproval. Criminal law communicates blame, and the communication of blame may even be part of the mechanism by which law operates and becomes effective in society. This is what we will take a look at next.
Criminal law as moral education
The idea that criminal law becomes effective indirectly rather than directly is not new. Whereas von Liszt and the sociological school had emphasized the special preventive function of criminal law, the Uppsala school and the Scandinavian realists emphasized general prevention.
General prevention was, however, not understood as being based on the fear of punishment, as it had been presented by P.J.A. Feuerbach (above), for instance. Criminal law was rather understood to perform its function by supporting and creating morals in the society.
The idea of moral education as the aim of systems of punishment had been previously presented by Ludwig von Bar in Germany. 20 In the case of the Swedish scholars, Per-Olof Ekelöf was particularly interested in how criminal law performs its function in moral education. 21 
Johannes
Andenaes later extensively studied this idea. 22 It has since become a generally-accepted view that the communication of blame is a central feature of criminal law when looked at in its societal context. Criminal law expresses values and even conceptions of justice.
These days, the idea that criminal law works indirectly in this way is broadly accepted: criminal law and the practices of prosecution and conviction support the protection of the core values of the society by communicating blame and blameworthiness. This in turn requires that the public views criminal law, as well as its procedural law, to be a legitimate way of the forbidden conduct. Only through this 'experienced legitimacy' may the law succeed in making people transcend the narrow perspective of their own self-interest.
Accordingly, today it is common for research to criticise the narrow and instrumental view of general deterrence. We could refer to Tom R. Tyler's lifetime of work on why people obey the law 23 as well as to Christoph Engel's findings on how we learn the law. 24 Even in the field of regulatory studies we find views which stress very different approaches to regulating and preventing crime. 25 There exists an entire literature on the shortcomings of a narrow law and economics rationality model, drawing on advances in empirical psychology. 26 In modern theories of punishment, the various viewpoints are often being combined. Both special prevention and general prevention matter. Besides general deterrence, the so-called 'positive general prevention' also plays a role. Even restorative justice may be significant for some practices. We should, however, see that communication of core values through criminal law and justice is not something that is completely irrelevant for EU criminal law. Having 'effective, dissuasive and proportionate' criminal sanctions for serious cross-border crimes is very important for European citizens. EU criminal law has moved beyond the stage where we can say that it only has an instrumental value. Taking a European perspective, something new emerges. What emerges is, however, not a copy of a national system, but something different.
One way of approaching this dilemma or tension would be to look at it from the point of view of the legitimacy of EU criminal law. I understand that this was also the approach of the group of academics which produced the Manifesto document. 28 To my mind, however, the drafters of that document were still closely tied with existing developments and lacked the imagination to 28 The paint a larger picture. One of the aims of the group was certainly to assess whether and how EU criminal policy as practised was 'rational', rationality being assessed against principles elaborated by the drafters. The drafters were conscious that what they proposed was a sort of Enlightenment critique of the law as then practised.
Still one has to consider that, originally, before the Lisbon era, criminal law cooperation could be regarded as belonging to international law. This was the argument made by the Member If we accept the view that the legitimacy of EU criminal law has indeed increased as a result of these concurrent developments, we might gain a new point of view to look at how EU criminal law is supposed to become effective. not sufficient to refer to abstract notions or to symbolic effects, but that the necessity of new substantive criminal law provisions must be demonstrated by the necessary factual evidence…". 31 We should in any case look at this option more closely, since disregarding it entails a high cost:
we will be doomed to an 'administrative sanction' type of approach, with no real access to the domain of criminal law. We would thus be doomed to a managerial position, without being able to address the issues by their true name. This would be a contradiction which could, for reasons of principle, never be solved.
Objections could be raised, and need to be considered. One could object to the entire idea of introducing a legitimacy perspective on the EU criminal law and see it as still being very thin in terms of common values. This criticism deserves attention. One should, however, also be able to update views on the proper nature of EU criminal law. It is rather obvious that many of the surrounding parameters have changed and would at least modestly support our claim. logical that we emphasize the role of legitimacy of criminal justice. This includes importantly also criminal procedure. This is where human rights law comes in.
A third criticism would be that by adopting this perspective, we risk removing all of the careful limitations on EU competence in this field. This criticism too must be met. We will later look at the risks involved in a symbolic use of law. I would say that we should not do away with existing limitations, but nor should we let them restrict out minds in interpreting what we have.
An emphasis on moral communication through criminal law does not mean re-introducing punishments of shaming. This is also already clear due to the critical tradition of Enlightenment, and such punishments would be prohibited by human rights law.
If I am right, we would have to reconsider the way we look at crime at the EU criminal law level. We should introduce a more nuanced and multifaceted approach, one which could be termed sociological. Not only would this mean that we would trust less law-and-economicstype calculations of the relevant levels of punishments. Following this value-oriented reading, we would look at EU-level laws as stating certain values. We would have to look at the role of human beings even in the case of legal persons (e.g. looking at companies' employees). This shift in perspective would lead us to conceptualise pretty much everything anew. This would, however, follow rather naturally from the already-existing body of values and guarantees. In terms of crime prevention, we would look at questions such as whistle-blowing more closely, we would try to cultivate responsible business cultures and we would adjust our regulations accordingly. 32 What if we refused to take this path, and instead continued with the current narrow perspective?
How would the world look like then? My answer would be that the tensions between EU and national criminal law would then continue to exist, and may even grow bigger. This is not merely a tension between different kinds of legal materials; it is a clash of two rationales. Such a tension is very difficult to resolve.
Fortunately, the European Union has begun to reflect on issues of criminal policy (or criminal law policy). A Communication was published by the Commission in 2011. 33 This document includes some seeds indicating that a new conception might be able to grow. According to the Communication, criminal law "reflects the basic values, customs and choices of any given society". The EU thus respects the diversity of legal systems and traditionsbut this fact, ultimately, increases rather than reducing the importance of consistency and coherence in European criminal legislation.
In the Communication, criminal investigations and sanctions are seen as having an impact on citizens' rights. Since these also have a stigmatizing effect, criminal law measures should remain the last resortultima ratio. 34 A test needs to be developed to assess whether this requirement is satisfied. The relevant question is, of course, why a criminal law measure is needed and why other means do not suffice. This is the first part, the general test. As a second step the proposed measure needs to pass another test: this includes a test concerning necessity and proportionality (act-proportionality). 35 The Communication even includes an explanation of the term 'effective, proportionate and dissuasive'. Effectiveness means, according to this reading, suitability to achieve the desired goal. Proportionality requires that the sanction must be commensurate with the gravity of conduct and its effects and must not exceed what is necessary to achieve the aim.
Dissuasiveness means that the sanction constitutes an adequate deterrent for the potential future 35 Ibid., 7-8. 36 Ibid., 9. also significant since it differs from the broader notion of proportionality (act-proportionality vs. means-end-proportionality). I would interpret all of this as an effort to increase the legitimacy of criminal law. Increased legitimacy, in turn, gives us reasons to contemplate how this change will affect the role we see criminal law fulfilling.
An expert working group was set up to advise the Commission when proposing criminal law legislation. In one of its meetings, the Expert Group discussed the term 'effective, proportionate and dissuasive'. One of the observations of the group was that when assessing the effective, proportionate and dissuasive character of sanctions one should consider not only the legislative level but also the application in practice, including procedural aspects. To ensure that an imposed sanction is actually enforced is key for deterrence and for the credibility of the system.
The EU should accordingly work on improving enforcement in and between the Member

States. 37
The Expert Group did not elaborate further on whether the new criminal policy approach of the European Union, together with all the developments that have already shaped EU criminal law, called for a change to the formula itself. The formula might have needed reinterpretation, modification or replacement. It is unclear why the Expert Group was cautious in this respect, but it may arise from differences of opinion amongst the scholars themselves. In their discussion on approximation of sentencing, the Expert Group was divided in its approach. "Whereas some experts aimed at creating more equality in sentencing between Member States, others focused on the preservation of the coherence of the national legal systems." 38 A novel approach to the communication of blame would be needed to interpret the meaning for EU criminal law of the fact that conviction and sentencing in one Member State may be different from one in another Member. Is it a shortcoming? Or is it maybe simply a feature which enables us to learn? Since we all know this fact, we will be able to learn about those differences. For a Pole to learn about sentencing in France may contain some surprises, but the moral message of the sentencing comes through in any case. Once we see that we should look behind the surface level of law and legal practice, we start seeing the dimension of values. Only if we force ourselves to a narrow rational actor model do we face a problem here.
This problem is easily solved once we adopt a positive general prevention approach, or more broadly an approach which allows for a more social and sociological reading of the law. Even if the sentence in France were more lenient (or more harsh, for that matter) than the one a Polish court would impose in a similar case, the French court's judgment could very well contribute to an understanding that certain rules of conduct apply and are effectively criminally sanctioned and can and will be dealt with by the French authorities. This message would be sent to the entire population of EU. This is where things get really exciting. The new approach would cast new light on the idea of developing a common European legal consciousness, a common mindset. This was an idea that we used to see references to, that there should be a mental equivalent to the legal practices created through criminal law cooperation. In the early days I was of the opinion that this was impossible due to the great variety of approaches amongst the Member States. As long as the purely technical and instrumental approach prevailed, any deeper meaning had to be sought in a domestic context. We could of course continue to be sceptical about the idea of deeper values even domestically, since our communities are diverse and any supposed consensus on values has to be rather abstract. But if we dare to be engaged with a more substantial, legitimacy-based reading, we might see that the European criminal law possesses such features as well. It opens up to a reading of this kind.
My claim is that it is time to look at EU crime policy also in terms of its ability to draw on In some earlier documents it was argued that a shared European sense of justice would be useful and that, for instance, harmonisation of criminal sanctions across Europe could promote this. 40 It seems clear that no strong expressions of a shared sense of justice have emerged. But, in any case, we could say that the creation of an Area of Freedom, Security and Justice itself, with so many shared criminal definitions, could be interpreted as expressing some minimum understanding of a shared sense of justice. This has been underlined by existing practices of collaboration in cross-border criminal cases.
The positive general prevention thought is part of European heritage and it can easily be traced to the classic sociological insights of Émile Durkheim and Max Weber, for instance. One cold also refer to the communicative theory of Jürgen Habermas. 41 We should of course not overinterpret the thickness of any such consciousness. It is only one layer of European criminal thought. We should also be mindful that not even on the domestic level can we talk about any shared legal consciousness in a thicker sense. Our communities are far too diverse for that. Having said that, maybe criminal law is there to fill some gaps. It is able to communicate values in a similar sense to a constitution.
A general prevention emphasis fits into European criminal law since the emphasis has been on approximation of crime definitions for so-called 'Eurocrimes'. The definition of the elements of an offence operates precisely on the level of requirements of actions, and as such regulates the conduct which falls within the definition. This may be one of the reasons why a general deterrence approach has been so natural. People simply need to know what is punishable and what not. General deterrence works on this level as well. But what I wish to present is an alternative account, since the theory of positive general prevention has also implications for the so-called special part, and in particular for the elements that must comprise a "criminal offence".
We should also remember that this approach does not exclude the relevance of individual prevention. It makes sense to take into consideration individual prevention aspects when the court decides on punishment in an individual case. It is important that we do not read the effectiveness requirement in a way which would exclude such considerations. This would go against the main structure of most criminal justice systems and jeopardise their rationality. It is important that European criminal law recognizes the features of criminal law as these manifest themselves on the level of domestic law.
We are not the first to point out that an instrumental approach needs to be accompanied by something else, something which would account for the non-instrumental values, expressive values and functions. Ester Herlin-Karnell has discussed this, and has also pointed out the risks that incorporating the non-instrumental values will entail. 42 Jenia Iontcheva Turner has made the very interesting observation that the Framework Decision concerning Racism and Xenophobia stands out as an effort of the European Union to make a statement as regards these forms of crime, in spite of the fact that these crimes are infrequently cross-border in nature. 43 It is indeed true that racism and xenophobia hit very deep in the European mindset and the core roots underlying European integration. Racism and xenophobia have a direct link to human rights law, and the underlying values grow from European history.
We should remember that hate speech offences are in fact a rare case in which the European Court of Human Rights (and the previous European Commission of Human Rights) has applied the doctrine of prohibition of abuse of rights (ECHR, art 17). 44 We should note that criminal law's symbolic function really is in some sense detached from its utilitarian deterrence function. We simply have to make this symbolic statement, and the crucial significance of this move is that we recognize that there are legitimate limitations on the use of freedom of speech: speech denying the human dignity of members of certain vulnerable groups is not protected by the article concerning freedom of speech (ECHR, art 10). The ultimate concern is that letting hate speech run wild might pose concrete risks risk core European values, something we do not wish to see happening. It is rather obvious that in this context, we regard as secondary the question of how individual potential perpetrators reason in their reflections on this law and the potential punishment it sets for. The legislature really seeks to communicate basic values by this statement. Good expressivists are consequentialists, too, says Cass R.
Sunstein. 45
Sionaigh Douglas-Scott has taken up the case why the EU is having difficulty building its laws on anything like a concept of justice. 46 She has doubts as to whether we could use the term 'sense of justice' at the European level. She even doubts that human rights could embody such a sense. As I have stated above, I believe that we could interpret at least some EU law to express a view of justice. Criminal law norms may have this capacity. Expressivity may be found whether or not it was intended by the legislature. 47 These norms would be measured in terms of justice, assuming that this is the minimum requirement. As has been noted, construction and implementation of policy, law and action "designed to affect the lives of people" axiomatically means that we cannot escape the demands of justice. 48 'Justice' is a big word and different meanings can be attached to it. If we follow the line chosen by Amartya Sen, we may mean a certain commitment to the improvement of existing human conditions, a pragmatic approach, instead of a full theory of a perfectly just society. Reducing racism might serve the goal for justice in the very sense of addressing a perceived injustice. 49 What about the 'sense of justice', understood in empirical terms? Is there any hope of us Europeans ever adopting the views propagated by our criminal law against racism? I cannot begin any longer answer here. In some sense a clear statement is not anything that would directly arise out of popular European legal consciousness. But this is precisely the reason why it is needed. A statement aims at having an impact on that, in the interest of justice, understood in Senian terms. A statement may guide European citizens and inform them in a way which is different from a rational actor model, narrowly defined.
As stated by Rob Schwitters, a sociological account of compliance acknowledges the combined effect of shifts in the opportunity structure and internalisation. A legislated rule, which "brings behavior more in tune with reflected interests", may have further effects since it may "produce an important change in behavior". Initially it may be dependent on coercive force, but soon it comes instead to rely on communicative underpinning. 50 We should, in any event, add that empirical studies have shown that communities may share views in the name of a sense of justice. This has been dealt with extensively by Paul H. maximum penalty range') has not been very successful as a means of harmonising the national rules on levels of criminal sanctions. The 'message' of the harmonising instrument simply means very different things when received by the national legal order. A new approach, focussing instead on the relative comparability of the severity of the offence in different national legal orders, would seem a welcome development. We would accordingly wish to make sure that in the national legal order the punishments enjoy a similar relative position. A categoryapproach has been proposed. Such an approach would very well fit into the idea that the European criminal law touches on the symbolical levels of criminal and promotes the emergence of a European way of looking at certain crimes. This approach deserves closer scrutiny, but prima facie it would help to avoid some of the obvious flaws of the previous regulatory model. 52 Such an approach would build more on the values enshrined in the national legal orders than the current model which uses rather blunt instruments to approximate penal sanctions.
Robinson. Communities
Especially in the long run, an approach built on relative comparability of categories of offences would enable European law to build more directly on the coherence of the national legal order.
Today, instead, approximation presents itself as an intervention securing only harmonisation as to a minimum level of seriousness.
The European Union may exercise some influence on the relative blameworthiness of Eurocrimes. Thus it may exercise some influence on what activities are made punishable.
Through both of the routes outlined above, then, we can observe some avenues to impact and express a shared sense of justice. We cannot be too optimistic about this putative European shared sense of justice: the foundations and sources are still very weak and vulnerable and European citizens most likely do not even recognize that these choices rest on a European foundation, since the authorities continue to apply domestic implementing laws. For the most part, only some lawyers know about the EU origins of certain law amendments.
A few words of caution need to be added. I regard it as a benefit that if we turn to the register of blame and communication, we can free ourselves from the iron cage of general deterrence, deter, maybe 10 years would. It provides a general rationale for harsher treatment if criminality is a problem, as it almost always is. By making a communicative turn we can see that the mere existence of criminality does not challenge our criminal policy since crime cannot be made to disappear. There is a cost of fighting crime, and that is a reason why we need a rational crime policy.
In terms of communicative theory, the legitimacy of criminal sanctions is conditional. We would have to discuss separately, for instance, how to justify the use of imprisonment in the first place. 53 There are many punishment theories, and it is not possible to discuss all of the options and their combinations here. Suffice it to say that the most important choice is the one we take to broaden our perspective from the general deterrence to other viewpoints and that we understand that the ability of criminal law to function grows together with increased legitimacy. 54 If criminal law is based on moral communication of blame, it needs itself to satisfy high moral criteria. In the French discussion, the expressive function of criminal law has been linked with crime as a transgression of a taboo. Taboos create order. The values are expressed in taboos which give rise to punishments. 55 International treaty crimes are part of a system of international policy making which only becomes criminal law in the domestic criminal law systems. European criminal law has the potential to grow to become something more than that. By maturing, it has the potential to become conscious of its distinctive European approach to crime control and crime prevention.
Criminal law would be approached in a balanced manner, not as a repressive tool alone.
Mireille Delmas-Marty introduced the concept of Europe as a laboratory of legal pluralism. 56 What I am proposing here proceeds in a similar direction. Internal market law was originally dominated by economic efficiency, and European human rights law was a quite separate story, with only limited points of contact between the two. What we see today is the emergence of a European law which still regulates the market but which goes way beyond that. Introducing criminal law cooperation to the heart of the legal integration has changed the heart itself. My proposal to take this heart seriously means that we should recognize the potential that a common European crime policy, even a narrow and thin one, may have. We have thus the opportunity to rethink the rationality of our law.
On the European level this means a merger of regimes and a kind of a collision of rationalities.
On the vertical line we also see that European policies may become more serious, betterinformed, and more legitimacy-based rather than simply dominated by the external and principle. If convergence takes places, reasons other than EU criminal law cooperation for its own sake stand behind it. But, for each domestic system, there is a single European reference point, or two, if we regard European human rights law as a separate entity. Drawing more on the relative comparability approach, a bridge could be created between national values and European values, and the senses of justice informing the two would draw more on each other.
We could even refer to the rule of law discussions and rule of law commitments as part of a general European frame. Since Europe has introduced a system of mutual recognition of judicial decisions, a judicial area has emerged in which the rights of the European citizens are at stake if, for instance, the independence of the judiciary did not exist in some of the Member States.
There is a common European reference point, and a common European standard. Most certainly, if we would look at Europe from the outside, both human rights and commitment to high standards of rule of law would stand out. For an outsider, looking at European criminal law as culturally embedded in its thicker forms would be rather natural.
What I have been suggesting above may come as a surprise to many. It would have been a debate on the European level since it would be important for the Member States themselves to be mindful of the European heritage. It is of utmost importance that the European approach in fighting terrorism, to give one example, follows the European models and principles which are emerging.
Conclusion
I propose that we look back at the development of European criminal law and see that it has matured in several ways. European law today recognizes better than it did previously the distinct character of criminal law, a recognition which has come after many years of intense debates of whether criminal law deserves to be treated differently from other fields or not. That recognition, together with other legal developmentsespecially as concerns the role human rights and fundamental rights on the European level -, enables us to take a fresh look at the actual and potential legitimacy of European criminal law. The increased involvement of the European Parliament also deserves to be mentioned. All this calls for taking a fresh look also at the way we see European criminal law operating. In my view, we need to challenge the dominance of narrow effectiveness thinking and the view that general deterrence is the leading understanding of the mechanisms of how criminal law works in the society. The general deterrence model has obvious advantages since it is a simple form which is easily understandable and which benefits from being based on a model of rational choice and rational action. Economics brings with it a flavour of precision and empirical grounding. The dominance of general deterrence has, however, the disadvantage that it leads to an overtly instrumental approach to criminal law which in turn leads to a failure to recognize the deeper sense in which criminal law is able to communicate values and expectations in a society. This failure has a high price since it leads to the failure to see the potential of increasing effectiveness through legitimacy. Seen through the lens of positive general prevention, European criminal law may have achieved more than what one would assume looking at it only the lens of law and economics rationality. A fresh look would also enable us to theorize better as too what justice means for our law. The symbolic effects of criminal law, which call for sociological understandings, lead the way towards questions of justice, including those regarding the European mindset, a European sense of justice. The academic proposal to introduce a new model for approximating criminal sanctions is a welcome initiative and it would take us in the right direction.
Having said all that, we should bear in mind that the potential of European criminal law is still rather limited and we should not expect the maturity that I have been speaking about to do away with the structural limitations which still characterize this fragmented field which we call European criminal law. It will remain fragmented and something far less than the criminal law we know it in the national context. In any case, reading criminal law through the lens of criminal law theory, and also through social theory which has at this point informed our theories of crime and punishment for a long time, enables us to recognize the links criminal law has to core values of a society. It also enables us to interpret Europe loosely as a legal community, a criminal law community, which shares certain understandings simply since it shares some views on crime and has taken legislative measures to implement those views.
I believe that the reinterpretation that I propose would also serve the purpose of defining 
